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NOTICES 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefit  Programs 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

I  Prohibited  Transaction  Exemption  77-4) 
EMPLOYEE  BENEFIT  PLANS 

Class  Exemption  for  Certain  Transactions 

Between  Investment  Companies  and 

Employee  Benefit  Plans 

On  November  16. 1976,  notice  was  pub¬ 
lished  In  the  Federal  Register  (41  FR 
60516)  that  the  Department  of  Labor 
(the  Department)  and  the  Internal  Rev¬ 
enue  Service  (the  Service)  had  under 
consideration  a  proposed  class  exemption 
from  the  restrictions  of  section  406  of 
the  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974  (the  Act)  and  from 
the  taxes  Imposed  by  section  4975  (a) 
and  (b)  of  the  Internal  Revenue  Code 
of  1954  (the  Code),  by  reason  of  section 
4975(c)  (1)  of  the  Code.  The  class  ex¬ 
emption  was  requested  In  an  application 
(Application  No.  D-055)  filed  by  T.  Rowe 
Price  Associates,  Inc.,  Scudder,  Stevens  & 
Clark,  Stein  Roe  &  Famham  and  Thorn¬ 
dike,  Doran,  Paine  &  Lewis,  Inc.,  Invest¬ 
ment  advisory  firms.  The  class  exemptlrm 
would  exempt  from  the  prohibited  trans¬ 
action  restrictions  the  purchase  and  sale 
by  an  employee  benefit  plan  of  shares  of 
a  registered,  open-end  Investment  com¬ 
pany  when  a  fiduciary  with  respect  to  the 
plan  (e.g.,  an  Investment  manager)  Is 
also  the  investment  adviser  for  the  In¬ 
vestment  company.  The  exemption  was 
proposed  In  accordance  with  the  proce¬ 
dures  set  forth  In  EIRISA  Procedure  75-1 
(40  FR  18471,  April  28.  1975  and  Rev. 
Proc.  75-26,  1975-1  C.B.  722,  and  all  In¬ 
terested  persons  were  invited  to  submit 
comments  on  the  proposed  exemption. 

Eight  comments  were  received  with  re¬ 
gard  to  the  proposed  exemption,  all  sup- 
P(N’tlng  the  grant  of  the  exemption. 
Three  comments  supported  the  exemp¬ 
tion  as  proposed,  while  one  comment  sug¬ 
gested  that  the  ex«nption  be  expanded 
to  cover  so-called  mutual  fund  “in  house” 
plans.  ThLs  comment  was  withdrawn  af¬ 
ter  the  publication  of  notice  of  the  pend¬ 
ency  of  a  proposed  class  exemption  for 
mutal  fund  “In  house”  plans  In  41  PR 
54080. 

Each  of  the  remaining  comments, 
while  supporting  the  exemption,  con¬ 
tained  one  or  more  suggestions  for 
changes  in  the  exemption. 

One  comment  suggested  a  technical 
amendment  to  sections  1(c)  and  IKc) 
of  the  exemption  to  make  clear  that  pay¬ 
ment  of  an  Investment  advisory  fee  Ixtsed 
on  total  plan  assets,  from  which  credit 
has  been  subtracted  representing  the 
plan’s  pro  rata  share  of  the  investment 
advisory  fees  paid  by  the  investment 
company,  would  not  contravene  the  ban 
on  payment  of  investment  management 
or  investment  advisory  fees  with  respect 
to  plan  assets  invested  in  shares  of  the 
Investment  company.  The  comment  was 
accepted,  and  incorporated  in  sections 
1(c)  and  n(e) .  In  ad^tlon,  a  typographi¬ 
cal  error  In  section  1(c)  has  been  cor¬ 


rected.  Another  commentator  suggested 
that  the  Investment  adviser  be  allowed  to 
.charge  his  investment  advisory  fee  or 
the  fee  paid  for  management  of  the  in¬ 
vestment  company,  whichever  was 
higher,  so  long  as  no  double  fee  was 
charged,  on  the  grounds  that  the  higher 
fee  Is  often  necessary  for  the  economic 
servicing  of  smaller  accounts.  This  sug¬ 
gestion  was  not  accepted,  because  It 
would  provide  a  situation  with  a  poten¬ 
tial  for  abuse  Involving  economic  gain 
for  the  fiduciary  which  could  not  be 
easily  monitored. 

Three  suggestions  were  rejected  as  un¬ 
necessary  In  light  of  existing  provisions 
In  the  proposed  exemption.  The  first  was 
to  amend  section  IKe)  of  the  proposed 
exemption  to  permit  the  Board  of  Trus¬ 
tees  to  approve  the  fees  paid  to  the 
fiduciary/investment  adviser.  Section 
IKe)  provides  for  approval  by  a  second 
fiduciary  of  fees  paid  to  the  fiduciary/ 
Investment  adviser.  Inasmuch  as  the 
Board  of  Trustees  Is  a  fiduciary  to  the 
plan.  If  It  meets  the  criteria  set  forth 
In  section  IKd)  of  the  exemption  for 
a  second  fiduciary  Independent  of  and 
unrelated  to  the  Investment  adviser,  it 
may  aiH>rove  the  fees  paid.  The  second 
suggestion,  that  the  Investment  adviser 
be  allowed  to  Invest  in  its  money  market 
fund  without  receipt  of  written  approval 
by  the  second  fiduciary,  provided  It  has 
notified  the  trustees  both  by  prospectus 
and  orally  of  Its  Intent  to  do  so,  was  not 
accepted,  as  tlie  methods  provided  for 
approval  In  section  IKe)  provide  enough 
alternatives  to  allow  flexibility  in  receipt 
of  approval,  and  the  method  suggest^ 
by  the  commentator  would  not  provide 
adequate  documentation  of  prior  ap¬ 
proval.  Another  suggestion,  to  the  effect 
that  the  exemption  be  clarified  to  state 
that  It  covers  insurance  company  sepa¬ 
rate  accounts  which  Invest  portions  of 
their  assets  in  mutual  funds,  the  adviser 
to  which  Is  the  Insurance  company,  was 
not  accepted  because  the  exemption,  as 
proposed,  covers  that  situation.  Plan  as¬ 
sets  Invested  in  an  Insurance  company 
separate  account  remain  plan  assets  un¬ 
der  section  401(b)  (2)  (B)  of  the  Act.  The 
fact  that  the  Insurance  company  need 
not  hold  such  assets  In  trust  under  sec¬ 
tion  403(b)  (2)  of  the  Act,  and  that  there¬ 
fore  the  Insurance  company  holds  such 
assets  In  Its  own  name  and  not  In  the 
name  of  the  plan,  does  not  alter  the  fact 
that  It,  as  Investment  adviser  to  tlie  plan. 
Ls  Investing  plan  assets  in  a  mutual  fund 
to  which  it  Ls  an  Investment  adviser. 
Therefore,  to  the  extent  It  meets  the  con¬ 
ditions  set  forth  In  the  exemption.  It  may 
cause  tlie  purchase  or  sale  by  such  sepa¬ 
rate  account  of  shares  of  such  mutual 
funds. 

Similarly,  a  suggestion  that  the 
exemption  be  extended  to  no-load, 
closed-end  Investment  companies  was 
rejected  because  Insufficient  Information 
was  provided  to  determine  whether  such 
an  extension  would  be  justified. 

Finally,  one  commentator  expressed 
concern  that  the  standard  set  forth  In 
section  IKd)  as  to  what  constitutes  an 
imrelated,  Indepedent  fiduciary  for  pur¬ 
poses  of  the  exemption  would  be  used 


as  the  definition  of  what  constitutes  an 
“affiliate”  of  a  bank  for  purposes  of  sec¬ 
tion  408(b)(8)  of  the  Act  and  section 
4975(d)(8)  of  the  Code.  Concern  was 
also  expressed  as  to  how  the  standard 
would  operate  in  situations  involving 
common  directors  and  officers.  The  first 
concern  Is  unwarranted,  as  section  IKd) 
clearly  states  that  the  definition  set  forth 
Is  “for  purposes  of  this  exemption.” 
Witli  respect  to  the  other  concern,  sec¬ 
tion  IKd)  (3)  has  been  amended  to  make 
clear  that  an  officer,  director,  partner 
or  employee  or  relative  of  a  fiduciary" 
Investment  adviser,  or  an  affiliate  there¬ 
of,  could  be  a  director  of  the  second 
fiduciary  without  thereby  automatically 
disqualifying  Uie  second  fiduciary  as 
being  Independent  of  and  unrelated  to 
the  fiduciary/investment  adviser.  How¬ 
ever,  in  that  case  the  director  must  ab¬ 
stain  from  any  participation  in  the  selec¬ 
tion  of  the  investment  adviser  or  the 
approval  of  any  purchases  or  sales 
between  the  plan  and  the  Investment 
company,  or  the  approval  of  any  change 
of  fees  charged  to  or  paid  by  the  plan. 

General  information.  The  attention 
of  Interested  persons  is  directed  to  the 
following: 

(1)  The  fact  that  a  transaction  Ls 
the  subject  of  an  exemption  granted 
under  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code  does  not 
relieve  a  fiduciary  or  other  party  In  In¬ 
terest  or  disqualified  person  wltli  respect 
to  a  plan  to  which  the  exemption  Is  ap¬ 
plicable  from  certain  other  provisions 
of  the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary'  responsibility  pro¬ 
visions  of  section  404  of  the  Act  which, 
among  other  things,  require  a  fiduciary 
to  discharge  his  duties  respecting  the 
plan  solely  in  the  Interest  of  the  plan’s 
participants  and  beneficiaries  and  in  a 
prudent  fashion  In  acordance  with  sec¬ 
tion  404(a)(1)(B)  of  the  Act;  nor  does 
It  affect  the  requirement  of  section 
401(a)  of  the  Code  that  a  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries. 

(2)  Tlie  exemption  set  forth  herein  Is 
supplemental  to,  and  not  In  derogation 
of,  any  other  provisions  of  the  Act  and 
the  Code,  including  statutory  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  Is  subject  to  an 
administrative  or  statutory  exemption  Is 
not  dlsiKNsitive  of  whether  the  transac¬ 
tion  Is  in  fact  a  prohibited  transaction. 

(3)  ’The  class  exemption  Is  applicable 
to  a  particular  transaction  only  If  the 
transaction  satisfies  the  .  conditions 
spieclfied  in  the  class  exemption. 

(4)  In  accordance  with  section  408(a) 
of  the  Act  and  section  4975(c)  (2)  of  the 
Code,  and  based  upon  the  entire  record, 
Including  the  written  cennments  sub¬ 
mitted  In  re.sponse  to  the  notice  of  No¬ 
vember  16,  1976,  the  Department  and 
the  Service  make  the  following  deter¬ 
minations: 

( 1 )  Tlie  class  exemption  set  forth  here¬ 
in  is  administratively  feasible; 


FEDERAL  REGISTER,  VOL.  42,  NO.  68 — FRIDAY,  APRIL  8,  1977 


NOflCfS 


18733 


<li)  It  Is  in  the  Interests  of  plsms  and 
ff!  their  portlclpents  and  beneflcailea; 
and 

(ttt)  It  Is  protective  of  the  rl^ts  of 
participants  and  beneficiaries  of  plans. 

Exemption.  Accordlnfly,  the  foOow- 
Ing  exemptlMi  Is  hereby  franted  under 
the  authority  of  section  408(a)  of  the 
Act  and  section  4975(c)  (3)  of  the  Code 
and  In  accordance  with  the  procedures 
set  forth  In  ESUSA  Procedure  75-1  (40 
FR  18471.  April  28.  1975)  and  Rev.  Proc. 
75-28. 1975-1 C.B.  722: 

Section  I — Retroactive.  Effective  Jan¬ 
uary  1,  1975  until  90  days  after  the  date 
of  granting  of  this  exemption,  the  re¬ 
strictions  of  section  406  of  the  Act  and 
the  taxes  Imposed  by  section  4975  (a)  and 

(b)  of  the  Code,  by  reason  of  section  4975 

(c)  (1)  of  the  Code,  shall  not  apply  to  the 
purchase  or  sale  by  an  employee  benefit 
plan  of  shares  of  an  open-end  Investment 
company  registered  under  the  Invest- 
moit  Company  Act  of  1940.  the  Invest¬ 
ment  adviser  for  which  is  also  a  fiduciary 
with  respMt  to  the  plan  (or  an  afflliate 
of  such  fiduciary)  and  is  not  an  employer 
of  employees  covered  by  the  plan,  pro¬ 
vided  that  the  following  conditions  are 
met: 

(a)  The  plan  does  not  pay  a  sales  com¬ 
mission  In  connection  with  such  pur¬ 
chase  or  sale. 

(b)  ITie  plan  does  not  pay  a  redemp¬ 
tion  fee  In  connection  with  the  sale  by 
the  plan  to  the  Investment  company  of 
such  shares,  unless  (1)  such  redemption 
fee  is  paid  only  to  the  Investment  com¬ 
pany.  and  (2)  the  existence  of  such  re¬ 
demption  fee  Is  disclosed  In  the  Invest¬ 
ment  company  prospectus  In  effect  both 
at  the  time  of  the  purchase  of  such 
shares  and  at  the  time  of  such  sale. 

(c)  TTie  plan  does  not  pay  an  invest¬ 
ment  management.  Investment  advisory 
or  similar  fee  with  respect  to  the  plan 
assets  Invested  In  such  shares  for  the 
entire  period  of  such  investment.  This 
condition  does  not  preclude  (1)  the  pay¬ 
ment  of  Investment  advisory  fees  by  the 
Investment  company  under  the  terms  of 
Its  tovestment  advisory  agreement  adopt¬ 
ed  In  accordance  with  section  15  of  the 
Investment  Company  Act  of  1940.  (2)  the 
payment  of  an  investment  advisory  fee 
by  the  plan  based  cm  total  plan  assets 
from  which  a  credit  has  been  subtracted 
representing  the  plan’s  pro  rata  share  of 
Investment  advls^  fees  paid  by  the  In¬ 
vestment  company,  or  (3)  the  purchase 
by  the  plan  of  shares  of  the  Investment 
company  during  any  fee  period  for  which 
the  plan  lu-epaid  Its  Investment  manage¬ 
ment,  Investment  advisory  or  similar  fee. 
regardless  of  whether  any  part  of  such 
prepaid  fee  Is  returned  to  the  plan, 
provided  that  no  Investment  manage¬ 
ment,  Investment  advisory  or  similar  fee 
was  or  is  paid  by  the  plan  for  any  sub¬ 
sequent  fee  period  during  any  part  of 
which  such  investment  In  shares  of  the 
investment  company  was  or  is  retained 
by  the  idan. 

Section  II — Protpeciive.  Effective  90 
days  after  the  date  of  granting  of  this 
eoMmpUon,  the  rcatrlctlona  of  section  406 
of  the  Act  and  the  taxes  imposed  by  sec¬ 
tion  4975  (a)  and  (b)  of  the  Code,  by  rea- 


atm  of  section  4975(c)(1)  of  the  Code, 
dMUl  Btl  apply  to  the  purchase  or  sale 
bp  an  easpkpee  benefit  plan  ol  shares  of 
an  open-end  mvestment  company  reg¬ 
istered  under  the  Investment  Compemy 
Act  1940,  the  Investment  adviser  for 
which  is  ako  a  fiduciary  with  respect  to 
the  plan  (or  an  affiliate  of  such  fiduciary) 
and  is  not  an  employer  of  emirioyees  cov¬ 
ered  by  the  plan  (hereinafter  referred  to 
as  "fiduciary/investment  adviser”),  pro¬ 
vided  that  the  following  conditions  are 
met: 

<a)  Hie  plan  does  not  pay  a  sales 
commission  in  connection  with  such  pur¬ 
chase  or  sale. 

(b)  The  plan  does  not  pay  a  redemp¬ 
tion  fee  in  connection  with  the  sale  by 
the  i^an  to  the  Investment  cmnpany  of 
such  shares  unless  (1)  such  redemption 
fee  is  paid  only  to  the  Investment  com¬ 
pany,  and  (2)  the  existence  of  such  re¬ 
demption  fee  Is  disclosed  In  the  Invest- 
mmt  company  prospectus  In  effect  both 
at  the  time  of  the  purchase  of  such  shares 
and  at  the  time  of  such  sale. 

(c)  The  plan  does  not  pay  an  invest¬ 
ment  management.  Investment  advismy 
or  similar  fee  with  respect  to  the  plan 
assets  Invested  In  such  shares  for  the 
entire  period  of  such  Investment.  This 
condition  does  not  preclude  the  payment 
of  Investment  advisory  fees  by  the  In¬ 
vestment  company  under  the  terms  of 
Its  Investment  advisory  agreement 
adopted  In  accordance  with  section  15  of 
the  Investment  Cmnpany  Act  of  1940. 
This  condition  also  does  not  preclude 
payment  of  an  Investment  advisory  fee  by 
the  plan  based  on  total  plan  assets  from 
which  a  credit  has  been  subtracted  rep¬ 
resenting  the  plan’s  pro  rata  share  of  In¬ 
vestment  advisory  fees  paid  by  the  In¬ 
vestment  company.  If,  dining  any  fee 
period  for  which  the  plan  has  prepaid  its 
Investment  management,  investment  ad¬ 
visory  or  similar  fee,  the  plan  purchases 
shares  of  the  Investment  company,  the 
requirement  of  this  paragraph  (c)  shall 
be  deemed  met  with  respect  to  such  pre¬ 
paid  fee  If,  by  a  method  restsonably  de¬ 
signed  to  accomplish  the  same,  the 
amount  of  the  prepaid  fee  that  consti¬ 
tutes  the  fee  with  respect  to  the  plan  as¬ 
sets  Invested  In  the  Investment  company 
shares  (1)  Is  anticipated  and  subtracted 
frmn  the  prepaid  fee  at  the  time  of  pay¬ 
ment  of  such  fee.  (2)  Is  returned  to  the 
plan  no  later  than  during  the  Immedi¬ 
ately  following  fee  period,  or  (3)  Is  offset 
against  the  prepaid  fee  for  the  immedi¬ 
ately  following  fee  period  or  for  the  fee 
period  Immediately  following  there¬ 
after.  For  purposes  of  this  paragraph,  a 
fee  shaU  be  deemed  to  be  prepaid  for 
any  fee  period  If  the  amount  of  such  fee 
is  calculated  as  of  a  date  -not  later  than 
the  first  day  of  such  period. 

(d)  A  second  fiduciary  with  respect  to 
the  plan,  who  Is  Independent  of  and 
imrelated  to  the  fiduciary/investment 
adviser  or  any  afflliate  thereof,  receives 
a  current  prospectus  Issued  by  the  in¬ 
vestment  company,  and  full  and  detailed 
written  disdosure  of  the  Investment  ad¬ 
visory  and  other  fees  charged  to  or  paid 
by  the  plan  and  the  Investment  com¬ 
pany,  Including  the  nature  and  extent 


of  any  differenual  between  the  rates  of 
such  fees,  the  reasons  why  the  fiduciary/ 
investment  edvisnr  may  consider  such 
purchases  to  be  appropriate  for  the  plan, 
and  whether  there  are  any  limitations 
on  the  fiduciary /.Investment  adviser  with 
respect  to  which  plan  assets  may  be  in¬ 
vested  in  shares  of  the  Investment  com¬ 
pany  and,  11  so,  the  nature  of  such  limi¬ 
tations.  For  purposes  of  this  exemp¬ 
tion.  such  second  fiduciary  will  not  be 
deemed  to  be  Independent  of  and  unre¬ 
lated  to  the  fiduciary/ investment  adviser 
or  any  afflliate  thereof  if: 

(1)  Such  second  fiduciary  directly  or 
Indirectly  controls,  is  controlled  by.  or  Is 
under  common  control  with  the  fiduci- 
aiy/investment  adviser  or  any  afflliate 
thereof; 

(2)  Such  second  fiduciary,  or  any  offi¬ 
cer,  director,  partner,  employee  or  rel¬ 
ative  of  such  second  fiduciary  Is  an 
offleer,  director,  partner,  employee  or 
relative  of  such  fiduciary/ Investment  ad¬ 
viser  or  any  afUlatc  thereof;  or 

(3)  Such  second  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  his  own 
personal  account  In  connections  with 
any  transaction  described  In  this  exemp¬ 
tion. 

If  an  offleer.  director,  partner,  em¬ 
ploye  or  rdatlve  of  such  fiduclary/m- 
vestment  advker  or  any  afflliate  thereof 
Is  a  director  of  such  second  fiduciary, 
and  if  he  or  she  abstains  from  purtlcl- 
patkm  In  (1>  the  choice  of  the  plan’s  In¬ 
vestment  adviser,  (11)  the  approval  of 
any  such  pmxhase  or  sale  between  the 
plan  and  the  Investment  company  and 
(111)  the  iu?proval  of  any  change  of  fees 
charged  to  or  pedd  by  the  plan,  then  par¬ 
agraph  (d)(2)  of  this  section  shall  not 
apply. 

For  purposes  of  this  exemption,  the 
term  ‘'control”  means  the  power  to  ex¬ 
ercise  a  controlling  influence  over  the 
management  or  pohcles  oi  a  person  other 
than  an  Individual,  and  the  term  “rela¬ 
tive”  means  a  ’’r^tive”  as  that  term  is 
defined  in  section  3(15)  of  the  Act  (or 
a  “member  of  the  family”  as  that  term 
is  defined  In  section  4975(e)(6)  of  the 
Code) .  or  a  brother,  a  sister,  or  a  spouse 
of  a  brother  or  a  sister. 

(e)  On  the  basis  of  the  prospectus  and 
disclosure  referred  to  In  paragraph  (d) , 
the  second  fiduciary  referred  to  In  para¬ 
graph  (d)  asHDVoves  such  purchases  and 
sales  consistent  with  the  responsibilities 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act. 
Such  approval  may  be  limited  solely  to 
the  Investment  advisory  and  other  fees 
paid  by  the  mutual  fund  in  relation  to 
the  fees  paid  by  the  plan  and  need  not 
relate  to  any  other  aspects  of  such  In¬ 
vestments.  In  addition,  such  approval 
must  be  either  ( 1 )  set  forth  in  the  plan 
documents  or  in  the  Investment  man¬ 
agement  agreement  between  the  plan 
and  the  fiduciary/'lnvestment  adviser. 
(2)  Indicated  hi  wTitbig  prior  to  each 
purchase  or  sale,  or  (3)  Indicated  in 
writing  prior  to  the  commencement  of  a 
specified  purchase  or  sale  program  in 
the  shares  of  such  hivestraent  company. 

(f )  The  sceond  fiduciary  referred  to  in 
paragraph  (d) ,  or  any  successor  thereto. 
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is  notified  of  any  change  in  any  of  the 
rates  of  fees  referred  to  in  paragraph  (d) 
and  approves  in  writing  the  continua¬ 
tion  of  such  purchases  or  sales  and  the 
continued  holding  of  any  Investment 
company  shares  acquired  by  the  plan 
prior  to  such  change  and  still  held  by  the 
plan.  Such  approval  may  be  limited 
solely  to  the  investment  advisory  and 
other  fees  paid  by  the  mutual  fund  in 
relation  to  the  fees  paid  by  the  plan  and 
need  not  relate  to  any  other  aspects  of 
such  investment. 

Signed  at  Washington,  D.C.,  this  3 1st 
day  of  March  1977. 

J.  Vernon  Ballard, 
Acting  Administrator  of  Pension 
and  Welfare  Benefit  Programs. 
Department  of  Labor. 

William  E.  Williams, 

Acting  Commissioner  of 
Internal  Revenue. 

(FR  Doc.77-10156  Filed  4-1-77;  11:44  am) 


(Prohibited  Transaction  Exemption  77-3  ( 

EMPLOYEE  BENEFIT  PLANS 

Class  Exemption  Involving  Mutual  Fund  In- 
House  Plans  Requested  by  the  Invest¬ 
ment  Company  Institute 
On  December  10. 1976,  notice  was  pub¬ 
lished  in  the  Federal  Register  (41  FR 
54080)  that  the  Department  of  Labor 
(the  Department)  and  the  Internal  Rev¬ 
enue  Service  (the  Service)  had  under 
consideration  a  proposed  class  exemp¬ 
tion  from  the  restrictions  of  section  406 
of  the  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974  (the  Act)  and  from  the 
taxes  imposed  by  section  4975(a)  and 
(b)  of  the  Internal  Revenue  Code  (the 
Code),  by  reason  of  section  4975(c)(1) 
of  the  Code.  The  class  exemption  was  re¬ 
quested  in  an  application  (Application 
No.  D-025),  filed  by  the  Investment 
Company  Institute  (ICI) ,  a  national  as¬ 
sociation  of  the  mutual  fund  industry. 
The  class  exemption  would  exempt  from 
the  prohibited  transaction  restrictions 
the  acquisition  and  sale  of  shares  of  a 
registered  open-end  investment  com¬ 
pany  (“mutual  fund”)  by  an  employee 
benefit  plan  which  covers  employees  of 
the  mutual  fund  or  the  mutual  fund’s  in¬ 
vestment  adviser  or  principal  under¬ 
writer,  or  an  aflBliate  thereof  (hereinaf¬ 
ter  referred  to  as  an  “in-house”  plan) . 

The  exemption  was  proposed  and  in 
accordance  with  the  procedures  set  forth 
in  ERISA  Procedure  75-1  (40  FR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722,  and  all  interested  per¬ 
sons  were  invited  to  submit  comments 
on  the  proposed  exemption. 

Six  comments  were  received,  all  ex¬ 
pressing  support  for  the  grant  of  the  ex¬ 
emption.  Two  of  the  comments  urged  ap¬ 
proval  of  the  exemption  as  proposed. 

A  third  comment  urged  that  the  ex¬ 
emption  be  extended  to  in-house  plans 
of  closed-end  mutual  funds.  After  due> 
consideration,  this  request  was  rejected 
because  insufficient  information  was 
provided  to  enable  the  Department  and 
the  Service  to  determine  whether  the 


conditions  set  forth  in  the  comment 
would  provide  adequate  safeguards  for 
plans,  their  participants  and  beneficiar¬ 
ies,  and  extending  the  comment  period 
to  secure  such  information  would  unjus¬ 
tifiably  impose  further  delay  in  the 
granting  of  the  exemption  to  the  appli¬ 
cant.  To  the  extent  the  commentator 
perceives  the  need  for  an  exemption,  the 
Department  and  the  Service  invite  the 
commentator  to  submit  an  application 
for  a  class  exemption  pursuant  to  the, 
procedures  set  forth  in  ERISA  Procedure 
7Si-l  and  Rev.  Proc.  75-26. 

A  fourth  comment  urged  that  the 
exemption  be  granted  but  that  condition 
<c)  of  the  exemption  (which  states  that 
for  transactions  occurring  more  than  60 
days  after  the  grant  of  the  exemption, 
the  plan  may  not  pay  a  sales  commission) 
be  deleted  entirely,  or  be  suspended  until 
60  days  after  the  Securities  and  Ex¬ 
change  Commission  clarifies  the  appli¬ 
cation  of  Rule  22d-l  under  the  Invest¬ 
ment  Company  Act  1940  to  a  mutual 
fund  which  waives  sales  commission  on 
sales  to  in-house  plans  as  required  by 
such  condition  (c).  The  commentator 
further  stated  that  the  applicant  liad 
received  an  interpretation  from  the  staff 
of  the  Securities  and  Exchange  Commis¬ 
sion  relating  to  the  uniform  offer  require¬ 
ments  of  Rule  22d-l(f)  which  would  be 
a  satisfactory  resolution,  for  the  indus¬ 
try  generally,  of  the  problem  of  sales  to 
in-house  plans.  Nevertheless,  the  com¬ 
mentator  has  requested  that  condition 
(c)  be  either  deleted  or  suspended  for  an 
indefinite  period  of  time  for  the  entire 
class  to  accommodate  its  individual  situ¬ 
ation.  Absent  a  showing  of  a  genuine 
class  problem,  the  Department  and  the 
Service  generally  will  not  delete  or  sus¬ 
pend  an  otherwise  valid  class  condition 
to  accommodate  an  individual  situation. 
The  Department  and  Service  note  that 
the  commentator  has  stated  that  it  will 
file  with  the  Securities  and  Exchange 
Commission  an  application  for  exemption 
from  Rule  22d-l  in  the  first  week  in 
February  and  that  it  has  on  file  with  the 
Department  and  the  Service  an  applica¬ 
tion  for  an  individual  exemption.  If  the 
applicant  fails  to  get  the  relief  it  seeks 
from  the  Securities  and  Exchange  Com- 
missicm,  it  may  then  pursue  its  request 
for  exemption  from  the  Department  and 
the  Service. 

Finally,  tw'o  comments  were  received 
from  the  applicant,  noUng  the  requests 
of  the  preceding  two  commentators  that 
the  exemption  be  extended  to  closed  end 
investment  companies  and  that  condi¬ 
tion  (c)  be  deleted  or  suspended,  and 
urging  that  consideration  of  those  com¬ 
ments  not  delay  the  issuance  of  the 
exemption. 

General  information.  The  attention  of 
interested  persons  is  directed  to  the 
following: 

( 1 )  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is  applicable 
from  certain  other  provisions  of  the  Act 


and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the  gen¬ 
eral  fiduciary  responsibility  provisions 
of  section  404  of  the  Act  w’hich,  among 
other  things,  require  a  fiduciary  to  dis¬ 
charge  his  duties  respecting  the  plan 
solely  in  the  interest  of  the  plan’s  par¬ 
ticipants  and  beneficiaries  and  in  a 
prudent  fashion  in  accordance  with  sec¬ 
tion  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section  401 
( a )  of  the  Code  that  a  plan  must  operate 
for  the  exclusive  benefit  of  the  em¬ 
ployees  of  the  employer  maintaining  the 
plan  and  their  beneficiaries. 

(2)  The  class  exemption  is  applicable 
to  a  p'articular  transaction  only  if  the 
transaction  satisfies  the  conditions  spec¬ 
ified  in  the  class  exemption. 

(3)  The  exemption  set  forth  herein  is 
supplemental  to,  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and 
the  Code,  including  statutory  exemp¬ 
tions  and  transitional  rules.  Further¬ 
more,  the  fact  that  a  transaction  is  sub¬ 
ject  to  an  administrative  or  statutory 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction. 

(4)  In  accordance  with  section  408 (a > 
of  the  Act  and  section  4975(c)  (2)  of  the 
Code,  and  based  upon  the  entire  record, 
including  the  written  comments  submit¬ 
ted  in  response  to  the  notice  of  Decem¬ 
ber  10,  1976,  the  Department  and  the 
Service  make  the  following  determina¬ 
tions  : 

(i)  The  class  exemption  set  forth  here¬ 
in  is  administratively  feasible; 

(ii)  It  is  in  the  interests  of  plans  and 
of  their  participants  and  beneficiaries; 
and 

<iii)  It  is  protective  of  the  rights  of 
participants  and  beneficiaries  of  Plans. 

Exemption.  Accordingly,  the  exemp¬ 
tion  proposed  in  the  notice  of  Decem¬ 
ber  10,  1976,  41  FR  54080  as  set  forth 
below  is  hereby  granted  under  the  au¬ 
thority  of  section  408(a)  of  the  Act  and 
section  4975(c)  (2)  of  the  Code  and  in 
accordance  with  the  procedures  set  fortli 
in  ERISA  Procedure  75-1  (40  FR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722. 

Signed  at  Washington,  D.C.  this  31st 
day  of  March,  1977, 

J.  Vernon  Ballard, 
Acting  Administrator  of  Pen¬ 
sion  and  Welfare  Benefit 
Programs,  Department  of  La¬ 
bor. 

William  E.  Williams, 

Acting  Commissioner  of 

Internal  Revenue. 

Effective  for  transactions  occurring 
after  December  31,  1974,  the  restrictions 
of  sections  406  and  407(a)  of  the  Act 
and  the  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Code,  by  reason  of 
section  4975(c)  (1)  of  the  Code,  shall  not 
apply  to  the  acquisition  or  sale  of  shares 
of  an  open-end  investment  company 
registered  under  the  Investment  Com¬ 
pany  Act  of  1940  by  an  employee  benefit 
plan  covering  only  employees  of  such  in¬ 
vestment  ccHnpany,  employees  of  the  In- 
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ve&tiuent  adviser  or  princiiial  under¬ 
writer  for  siKh  Investment  company,  or 
employees  of  any  affiliated  person  (as 
defined  In  section  2(a>  (3)  of  the  Invest¬ 
ment  Company  Act  of  1940)  of  such  in¬ 
vestment  adviser  or  principal  under¬ 
writer,  provided  that  the  following  con¬ 
ditions  are  met  (whether  or  not  such 
investment  company,  investment  adviser, 
principal  underwriter  or  any  affiliated 
person  thereof  is  a  fiduciary  with  respect 
to  the  plan) : 

(a)  The  plan  does  not  pay  any  invest¬ 
ment  management,  investment  advisory 
or  similar  fee  to  such  Investment  adviser, 
principal  underwriter  or  affiliated  per¬ 


son.  Tliis  condition  does  not  preclude  the 
payment  of  investment  advisory  fees  by 
the  investment  company  under  the  terms 
of  its  investment  advisory  agreement 
adopted  in  accordance  with  section  15  of 
the  Investment  Company  Act  of  1940. 

«b)  The  plan  does  not  pay  a  redemp¬ 
tion  fee  in  connection  with  the  sale  by 
the  plan  to  the  investment  company  of 
such  shares  unless  (1)  such  redemption 
fee  is  paid  only  to  the  investment  com¬ 
pany.  and  (2)  the  existence  of  such  re¬ 
demption  fee  is  disclosed  in  the  invest¬ 
ment  company  prospectus  in  effect  both 
at  the  tifne  of  the  acquisition  of  such 
shares  and  at  the  time  of  such  sale. 


(c)  In  the  case  of  transactitms  occur¬ 
ring  more  than  60  days  after  the  grant¬ 
ing  of  this  exemption,  the  plan  does  not 
pay  a  sales  commission  in  connecticm 
with  such  acquisition  or  sale. 

(d)  All  other  dealings  between  the  plan 
and  the  investment  company,  the  invest¬ 
ment  adviser  or  principal  underwriter  for 
the  investment  company,  or  any  affili¬ 
ated  person  of  such  Investment  adviser 
or  principal  underwriter,  are  on  a  basis 
no  less  favorable  to  the  plan  than  such 
dealings  are  with  other  shareholders  of 
the  Investment  company. 

[PR  Doc.77-10157  F)}e£l  4  1-77;  11 :44  ami 
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